
....00 TIIB

FBDmtAL COIIIIUlfICATIOJI'S COIIIIISSION

W.8hington, DC 20554

In the Matter of

Inplemantaticn of the
7.elec:x::nmmicatioos Act of 1996:

~':'el.ec:x::nmmicatialScarriers I Use
of Custater Prq;>rieta:ry Network
:Cnfomaticn am Other
<llstater Infomation

'IheOOore Case Whiteha1se
Michael F. Finn
WILUaE PARR &~
'Ihree lafayette centre
1155 21St StJ:'e8t, *
Washi.rr3tcn, IX:: 20036
(202)328-8000

Attomeys for the Association
of Di:recto:ry Publishers

26 June 1996

Nc.ofCcD.*lJd~
Ust ABCOE

0011219.04



TABLE OP COIi"1"Blir.l"S

PAGE

IINTRODUCTION > ••••••••••••••••••••••••••••••••••••••••• 1

I. THE YELLOW PAGES PUBLISHERS ASSOCIATION SPEAKS FOR
THE TELEPHONE COMPANIES,NOT DIRECTORY PUBLISHERS 1

II. COMMISSION OVERSIGHT AND REGULATION IS NECESSARY
FOR SECTION 222{E) TO BE FULLY EFFECTIVE 3

III. THE COMMISSION MUST DEFINE SUBSCRIBER LIST INFORMATION
AND THE TERMS UNDER WHICH IT IS TO BE PROVIDED 5

A. Subscriber List Information Includes
Updated Listings 5

B. "Reasonable Rates" Are Based on
"Incremental Costs" 8

C. "Timely" Means Within 20 Days 10

D. LECs May Not Refuse To Provide Subscriber List
Information Because They Suspect It Will Not
Be Used For Directory PUblishing 11

E. Unpublished Information Should be Made Available
To Directory Publishers for Use in Delivery 12

IV. PRIMARY OVERSIGHT OF SECTION 222{E) RESTS WITH THE
COMMI SSION. 13

CONCLUS ION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

-i-
0011219.04-



91 scru.t LIS'!' IRIaIaTICI.f:

• IS '!HE: ~TICN OF YBLI.atl PN;BS PUBLISHIN3

CtldlES IMIC!ID sa:r:ttIt 222(B) '1'0:

• PREVBNI' LEO) FlO-1 UI'ILIZm:; .ANI'ICXJt1P1rI'ITIVE 'IJCI'ICS 'IO M1UNI1lIN
c:INmOL~ '!HE: YBLI.atl PN;BS D~Y M1lRKEI'

• AIU:1IJ '!HE: PUBLIC 10 REAP '!HE: Im'lAR.DS OF crMP.E1'I1'ICN IN '!HE: YBLI.atl
PN;BS DIREiOtRY M1lRKEI'

• SPBAKS FCR '!HE: 'IEIBPJDm crMPANIFS, mrD~Y PUBLISHImS

1.: a-ISSICB mIT 1*11& smtSCItu.t LIS'!' IRIaIaTICI.f All) TBB '!WIllI tIIZR
tmaI IT IS '1'0 • 1IIlOllI!B):

• SUBSCRIBER LIST ~TICN noIDBS ~'JE) LIS'I'IN3S

• "RE'A9CN1\BLE RATES" ARE RA'IBS BASED CN~ <DSTS

• "TIMELY" MEANS wrnnN 20 ~S

• LEO) ~Y mr REFUSE 10~ SUBSClUBBR LIST INPtRtVITICN BEOWSE
'!HEY BELIEVE IT WILL mr BE USED FCR DIRICICRY PUBLISHIN3

• '!HE: N»BS AN:> AIJ:RBSSBS OF lU-l-PlJBLISHm:> LIS'I'IN3S ARE ESSENI'IAL AND
fvVST BE 'IURNID OVER 10 DIREiOtRY PUBLISHImS

:~ CWDSTQJT aI sa:tIQf 222 (e) :

• RESTS WI'IH '!HE: e:t:MaSSICN
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'!he Association of Directory Publishers (IIADpII ) 1, by its attomeys,

J:.'ereby sul:mits its reply caments in the above-captiC4lf:rl Proceed:in.3'.

'!he caments reflect. the predictable divisien between :imeperx)ent

directory p.tblishers - - representerl by ADP - - en the ale harrl, am the local

exchange telephale iniustry (am its captive trade association, the Yellow

Pages Publisher's Associatien), en the other. ADP urges the adq;:>tien of roles

to nake the statutory provision efficiently effective, while the telepha1e

jlXilstry wculd prefer to retain the cg:x:>rtunity to cantirnJe the very practices

tbat the statute was enacterl to curtail.

J:. '1BB DI'JOf lW:a ~,T"S ASSOCIXl"ICIf SIDItS ~ 'DIll: '1Ztiii'JLiCB
~, lCI' DJJtICl'(I(! PlJBTJSBDS.

ADP is particularly cancemed that sore confusion might result fran the

cmnents filerl by a trade association callerl the Yellow Pages Publishers'

J\Ssociation. '!hat organization, fomerly krlcMn as the Natiooal Yellow Pages

S&vi.ce Association, was foraed by AT&T nany years before the 1984 AT&T

divestiture to mmage the plaCE!tB1t of "natiooal" yellow pages advertising.

lfatiooal advertising is advertising placerl directly by major nationwide firtYEl

:such as rental car eatpanies) in m.nrercus directories aro.m:l the camty. In

order for a directory p.tblisher - - :imeperx)ent or telephale eatpan;y-affiliaterl

.. - to participate in the natiooal advertising hlsiness, it nust be a nerber of

~'.PPA. YPPA' s Bell System heritage is reflecterl in its bylaws, which awortion

voting rights :based on the nerber I S revemes. Thus, while the :imeperx)ent

1

0111219.04-

ADP, a trade associatien representing the interests of ":imeperx)ent"
telepxne directory p.tblisbers, that is, telepha1e directory p.tblisbers
not affiliaterl with local exchange telephale eatpanies, filerl initial
caments in this Proceed:in.3'.



p..1blisher netbers of YFPA greatly wt:nlJTi:)er the LEe-affiliated netbers, the

rB:-affiliated netbers totally caltrol am daninate the affairs of YFPA.

The tel~ eatpani.es used their dcmi.nant voting positioo in YFPA to

nake YFPA a 1c:iDyi.ng front: in their efforts to block the legislatioo that

becarte sectioo. 222 (e). lliri.ng the deliberatioos over the Telecamuni.catians

Act of 1996, over 120 YPPA netbers - - 67 percent of its neIDership - - sent a

joint letter to all eatferees, stating that they "q;pose stral3ly" am

'dissent" fran YFPA's positioos ccncenring subscriber list infoIll'Btioo. 2

YPPA's caments reflect ally the interests of I..lOCE am their directo:ry

plblishing affiliates am not those of i.mependent directo:ry plblishers. 3

In respa1Se to ADP nethers' eatplaints (am threats of suit) abCAlt the

enttlict of interest inherent in YFPA' s dual role as coordinator of natiooal

advertising for all yellow pages plblishers and legislative spakesnan for CIlly

Cl few pcMerfu1. aleS, at the em. of 1996 YFPA neIDership will cease to be a

prerequisite to participatien in national advertising. YFPA will then no

l~ be able to force the najority of yellow pages plblishers to finance

advocacy en behalf of the pcMerfu1. minority of telephooe eatpaIly affiliated

lmlishers .

"
~,

(011219.04

.s., ~, Joint letter of YPPA netbers to Hal. I.an:y Pressler,
C1:Iaintan, camti.ttee en eatmerce, SCience, am Transportatioo (Dec. 5,
1995) (Exhibit 2). As dsIalstrated t:hrc:ughc:ut these camB1tS, ADP
netbers - - nany of whan beloog to YFPA - - ccnti.nue to q;p:>se strcD3ly
the views expressed by YFPA.

For exatple, YFPA attacked ADP's subscriber list infornatioo pricing
fornula as too low am instead prcposed an altemate fornula which would
provide I.B:s with a retum far in excess of their costs. .s= section
III.B., infra. That YFPA prefers a fornula inposing high costs en
directo:ry ~ishers is evidence of its cxntrol by I.B:s am their
affiliated plblishers. SUrely an i.mependent plblisher WOlld not argue
for higher prices for an essential irplt.
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The ra:::s' will:in:Jness am ability to use YPPA in this W8¥, over the

OOjectia1S of the :irrlepement ~lishers that coostitute a najority of YPPA' s

rnent:lers, illustrates the enomD1S disparity of power between the LEes am

:irrlepement ~lishers. '!hat is the disparity that makes section 222 (e), am

Catmissicn roles to inplenent it, necessary. 4

II. a.ISSICIf OWRSIQIT All)~ IS W"BSfIN(Y lItm SE'l'ICIf
'222 (e)' ''lO-IE''IUUYD.....:rlYJ:.

certain camenters rraintained that there was no need for Connissicn

regulaticns inplenenting secticn 222 (e), either because the directoJ:y rrarket

is crnpetitive or because the statute is clear on its face. 5

secticn 222 (e) was enacted precisely because naJ:Ket forces were

jnsufficient to tetper LEes' naqx:>ly centrol over subscriber list

infomaticn. 6 The LEes' arglIIBlt that the provisicn of subscriber list

jnfomaticn shalld be left to naJ:Ket forces and private negotiaticn is based

en the camterfactua1 noticn that the directoJ:y ~lishing naJ:Ket is

empetitive. In a naJ:Ket in which the LEX::-affiliated ~lishers hold a 93.6

percent share, effective ccnpetition is neither present nor inminent. 7

YPPA adnits that "t1BIl¥ of [its] tnE!IIters are affiliated with local
te1epha1e exchange car.riers." .s.. YPPA calltBlts at 1. It is also
notewort:h;y that ra:::s are characterizing YPPA' s call1ents as
representative of the directoJ:y ~lishing irxiustJ:y. .s=.,~,

Arreri.tech caments at 17 .

.s=., iL.9.a." YPPA CcJmlents at 2, 13-15; ALL'IEL CcJmlents at 6; GIE Ccmrents
at 18; ~ CcJmlents at 16; NYNEX Ccmrents at 22; 1IIeritech Ccmrents at
17; usm Ccmrents at 6 .

.s=., iL.9.a." Floor Statement of Rep. Bill Paxcn (Feb. 6, 1996) (ra:::s have
limited crnpetiticn in the telepha1e directOJ:y naJ:Ket) (Exhibit 3);
Floor Statenent of Rep. Joe Barten (Feb. 1, 1996) (LECs' anticrnpetitive
acts have "deprived CCI1S\..IlerS and advertisers of cheaper, m::>re
innovative, m::>re helpful directories") (Exhibit 4) .

~I s claim that the directOJ:y naJ:Ket is "highly crnpetitive, .a= ss:::
c.aments at 18, ignores the fact that :irrlepement directoJ:y ~lishers

-3-
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tm:egul.ated private negotiatioos between a m::rq;x:>list with sole caltrol over

the subscriber listing infornatien en ale side am a snall imependent

cirectoz:y p.lblisher for whan such infornaticn is essential en the other waJ1d

te unlikely to produce a proccnpetitive result. That is why CcnJress PaSsed

Sectien 222 (e) .

Despite the PaSsage of secticn 222 (e), varialS Lln; are still refusing

t~o provide subscriber list infornatien,8 updates or rosiness headings. 9 As of

May 1996, other IKB~ chal:ging prices nore than twenty tines greater than

the 4-5 cents per listing price detenn:ined to be "reasooable" by both the

I"1orida Public Service Ccmni.ssicn am the canadian Radio-Televisicn am

'I'elecamunicaticns Ccmni.ssian. 1 0 And, still other IKB calti.nue to threaten

to require imependent directoz:y p.lblishers to p.trehase subscriber list

infornatian for geograp:ti.c areas far in eKceSS of those desired by the

hold c:nly a 6.4 percent nmket share, ~ "Yellow Pages Revenues
E2cpected 'Ib SUrpass $10 Billien in 1996," atsiness Wire (April 2, 1996).

'!be City of Fai.l:banks, Alaska - - which owns am cperates a local
exchange carrier - - has sp.n:ned repeated requests for subscriber list
infornatic:n because (1) the:F<X: had yet to prcml1gate :rules, (2) its
WOI:kforce was too bJsy, am (3) it might be able to cbtain an exatptian
fran the Alaska POC. .see Ex:h:ibit 10. .see gJ,aQ letter fran David C.
Hanny, Whidbey TelepD1e Co., to Mac Madkegor, MacGregor Publishing Co.
(April 3, 1996) (II [W]e cannot, at this tine, camrl.t to providing yoo
with [subscriber list infornatian] .") (Ex:h:ibit 7 to ADP I s initial
CCItm3Ilts) .

~I

:.0

(011219.04

ALL'IEL has refused to respcni to repeated i.Iqri.ries seek:iD3 to cbtain
updates. ~ MenD fran nllores wagner, White Directoz:y Publishers,
Inc., to Bill HcIm1ack, Cllai.man, ADP Iegal. Affairs CoTmittee (June 24,
1996) (Exhibit 5). Likewise, Gm, which has yet to offer an update
service, refuses to provide rosiness listi.n3s separate fran residential
listi.n3s . ~ ifL.

Al.nDst foor m:nths after the PaSsage of secticn 222 (e), ALL'IEL was
chal:ging 98 cents per listing plus a $500 adninistrative fee. .see
Exhibit 6. At the sate tine, the tJblalla Telephale Co. was chal:ging 75
cents per listing plUS several huIxJred dollars in fees. ~ Ex:h:ibit 7.
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publisher as a caxii.ticn of d::>taini.n3 all¥ listi.rYds. 11 In light of the oogoing

am recent ab.lses by I.B:::s, carmi.ssicn regulaticn is necessazy to prevent LEes

fran centi.mrl.ng to leverage their m:n::p:>ly centrol over subscriber list

infornatioo into the di.rect0J:Y plblishing nmket ani to allCM - - as Coogress

c:.esired - - the plblic to reap the fruits of eatpetitian in the directOJ:Y

nm:ket.

]:11. ,. a-ISSJXJI IIII'J:' ......., IC'TID LIST DUlalaTICIf AND '1B 'DIIIIS
~ EICB IT IS 'JX).~.

'Ib avoid inefficient ani costly ad 1rx: adjudicaticn of carplaints, the

o:mnission shalld adq>t roles govem:ing the directoJ:Y plblishers' access to

subscriber list infornaticn. ADP highlights belOW' Bare of the areas which

nust be ad:h:'essed in such rules. In EKhibit 1, ADP provides draft regulatioos

to irrplem:m.t section 222 (e) .

A. SUbIc:riber List Tnfmwtial IDcludM ~ted Li8tmgs.

ADP ani other camenters stated that it is inperative that the

<DTmissian rrake explicit t.hat secticn 222 (e) requires I.B:::s to rrake available

updated subscriber list infornatian (new camects I chan3e of ad:h:'ess, etc.) to

non-affiliated plblishers on at least a weekly basis. 12 That positicn is

Sl.gx>rted by the HaJse camerce carmi.ttee Report which provides that sectioo

:!22 (e) "is interderl to ensure that [in3eperrjen.t direct0J:Y plblishersl are able

1:0 p..u:chase . . . subscriber listings ani updates. ,,13 As a practical natter,

:.1

:.2

:.3

1<l11219.04

'Ihe canby Telepha1e Ccnpany has reseIVai the right to "re;pire
[i.ndepen:Ent directOJ:Y plblishersl to p..u:chase the entire North
Willi.cmette Valley directoJ:Y in order to 00tai.n the prefixes desired."
see. EKhibit 8.

see. ADP Coments at 13; M:I Coments at 22; YPPA Coments at 11.

see. H.R. Rep. No. 104-204, Part I, 104th C'aY3., 1st sess. at p. 89
(1995) ("HaJse Report") .
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updates are critical to directOI:Y p.Jblishers, both to naintain the accuracy of

their overall database arx:l because (1) peq>le ncv:i.:D3 into a new camunity are

nost likely to refer to, arxi benefit fran, yellow pages advertising arxi (2)

reM b.JsineSses are particularly likely to need such advertising. For those

:reasoos, IB:s provide update1 inforaaticn to their own affiliate1 p.Jblishers.

Withalt updates, i.rx:JeperDent directory p.Jblishers will have an inferior

product because their directories will reach a ncre limite1 audience than

ctffiliate1 directories. 14 '!he availability of updated infomaticn woold have

the acX3ed benefit of eDii.rrg nany IB:s' antieatpetitive practice of forcing

cXJll?eting p.Jblishers to pay for all list:in3s anew every year rather than

luying an initial list arx:l naintain:in3 it th:ra1gh updates. 15

tJS'm arxi Vitelco hypothesize that a requirercent to provide updates woold

sarehow allow eatpeting directory p.Jblishers to "inpose ooeralS b.n::dens upcn

:IB:s] umer the guise of secticn 222 (e) by nak::in3 unreasonable requests for

updated infomaticn. lI16 :HeM arx:l why that woold occur is not clear. In any

event, the Ccmni.ssicn woold be available to resolve any claim that a telephone

<xnparly was the victim of unreasonable requests. As a general principle, a

J=easooable request woold be any request that allowed an i.rx:JeperDent p.Jblisher

1:0 ci:>tain eatpetitive1y tII3aI"lin3ful access to updates at Prices fairly

<xnpensatory to the telepha1e eatpany.

:.4

:.5

:.6

W11219.04

GIE advertises that its directory is Ilnaile1 within 24 haIrs of any new
GIE IiDle insta1laticn. II (Exhibit 9) .

Aneriteeh provides updates to directOI:Y p.Jblishers for that very reason.
~ Aneritech CcxmEnts at 19.

~ Vitelco Ccmrents at 3-4; tJS'm Ccmrents at 6-7.
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Vitelco further asserts that updates are umecesscu:y because directory

p.Jblishers can locate new b.Jsinesses t:hralgh other treaI1S such as the 1I00000000r

of Ccmrerce, new b.Jsiness licenses, am advertiserents by new b.Jsinesses. 111 7

Vitelco does not ra:pi.re its affiliated pJblisher to do that, for the sinple

reason that no entity - - not even the tax authorities - - has a list as

cmplete am current as the telephone carpany' s subscriber list. Many of the

mall b.Jsinesses that rely en the yellow pages do not join chatbers of

ccmnerce am advertise nowhere else. ADP tlBliJers faced with telephale carpany

refusals to deal have triErl to find altematives, am have unifonnly coocluded

that there are ncne. 'Ib accept Vitelco' s argument, am thereby to allow LEX:­

affiliatErl pJblishers to have earlier am rrore ccnprehensive ~unities to

solicit new b.Jsinesses for yellow pages advertisin.:J, waJ1d frustrate the

I~ of sectien 222 (e) 18 Vitelco's argument also overlooks the essential

nature of updatErl infomatien. 19 In that regard, ADP notes that m:my LEX:s

€~ither refuse Oltright to provide subscriber list infomatien updates or claim

that such updates are not yet available due to tecJ:mical or other coocerns. 2 0

c;iveIl the above, the Ccmn.issicn tnlSt nake clear that updates are to be nade

:.7

:.8

:.9

:w

W11219.04

Vitelco CcIme1ts at 3.

ADP ootes that nB11¥ ra:::s historically refused to provide updates to
ccnpetin.:J plblishers am then advertised that their directories were
rrore accurate am ccnplete than those of pJblishers deniErl access to
updates.

The fenter President am CK) of SCUthwestem Bell Yellow Pages has
statErl that a p.Jblisher that does not receive updates llcarmot ccnpete in
the nm:ket with a p.Jb1isher which does have [suchl access. II .s=.
Affidavit of A.C. ParsalS at para. 19, (Exhibit 1 to ADP's initial
culilents). Like affiliated pJblishers, ccnpeting directol:y pJblishers
shalld be able to deliver directories to new telephale subscribers.

.s=. section II, sypra.

-7-



available to carpeting directory p.1blishers an at least a weekly basis21 am

at rates, tenrs am caxlitioos that, in practical carpetitive effect, are no

less favorable than those made available to LEr:-affiliated p.1blishers. 22

YPPA, am several LOCs cppose ADP's positien that "reasa1able rates" for

subscriber list infomatian are rates based en i.ncI:atental cost. 2 3 YPPA am

GTE assert that ADP's efforts to equate "reasa1able rates" with i.ncreIIental

costs are "patently tlIlSl.gX>rtable" because ADP failed to cawince Q::n.3ress to

jnsert i.ncI:atental costl~ into secticn 222 (e) .24 H'o,t.1ever, Q::n.3ress'

decisicn to leave the def:i.ninJ of "reasa1able rates" to the Ccnmi.ssicn as the

E~ agency does not nean that cenaress rejected increI\ental cost as the

fa.m:iaticn for a "reasa1able rate." cenaress seldan has enacted statutes

delineating the costing fomula to be followed by the Ccnmi.ssicn in such

c:ircum3tances .2 5 II:deed, two ccnferees to the Telecamunicatioos Act of 1996

YPPA states that ra::::s provide subscriber list infornaticn "en a daily or
weekly basis" to their affiliated p..1blishers. ~ YPPA c.amB1ts at 5-6.

Because the Coostitutien allows p.1blishers to ccp{ freely subscriber
list infornatien fran te1epha1e white pages, ~ Feist Pub. v. Rural
Tel. servo 00., 499 U.S. 340 (1991), cenaress would have little reason
to codify the sane right in Sectien 222 (e). Thus, Section 222 (e) was
inteooed to include updates. .S§e. Ha1se Report, sypra at note 13.

~, iL.S.a,., YPPA Ccmrents at 7-10; GIE Cc:rrnents at 18-19; CBI' Ccmrents at
12; ALL'IEL Ccmrents at 7. M.~ tel Cc:rrnents at 22-23 (subscriber
list infornatien price shaIld be set at 'Ibtal service Ia1g R1m
Increnental Cost) .

YPPA errs in asserting that the Califomia :EU: ("a:u:::") has rejected
i.ncI:slental cost for subscriber list infornatien. As YPPA is well
aware, the a:u::: has yet to decide the ~ate price mechanism for
subscriber list infomatien am has authorized cnly an interim price
pend.i.:n:J resolutien of the pricing issues.

;!5

(i()11219.04

~, iL.S.a,., Sectioos 226 (h), 254 (b) (1), 254 (i), & 332 of the
Ccmn.mi.catioos Act.
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stated their belief that a "reascDable rate" was cne based en "i.ncrenental

cost. ,,26

In ccntrast, YPFA argues that the price per listinJ shculd include (1)

the i.ncrenental cost of providing subscriber list infomatien to the

requestinJ p..1blisher, (2) a portien of the cost of collectinJ and naintaining

the data, and (3) the value of the data. 27 Essentially, YPFA ccnterx3s that:

Price • cc.t + value.

~bat price, :however, woold be twice the level that woold occur in an efficient

t111IXet28 because, in an efficient market, prices ~rax:i.nate costs such that:

Price • cc.t • value.

J\Side fran a da.Jble J:eCOVery, the "value" e1enent pl:cposed by YPFA woold allCM

m::n::p:>list LEX:s to deter ent:ry by capturing all expected profits fran market

Emt:ry. In other words, by receivi.n3 a payrrent for the "value" of subscriber

:.ist infomatioo, LEX:s woold be able to price subscriber list infomatien well

cmove costs, thereby nakin.:J it rrore difficult for a new directo:ry p..1blisher to

Emter the rrarket and carpete with LEX:s.

LEX:s currently chaIge subscriber list infOIll'Btien prices that are far in

excess of their costs. SaJ.thwestem Bell and BellSaJ.th cost data in:ii.cates

that the i.ncrenental cost per listinJ is between cne CIle-t:haJsanjth and three

S. Floor Statements of Rep. Paxa1 (Exhibit 3) and Rep. Bartoo (Exhibit
4). .Aaii.tiaJa1ly, in an April 1996 Report, the Eccn:mi.c and M:I:leta:ry
Affairs Ccmni.ttee of the El.1:rq)ean Parli.anent declared that subscriber
list informatien shculd be nade available to CCI1petinJ directo:ry
p..1blishers at narginal cost.

:n

:~8

(()1l219.04

.s=. YPFA Ccmtents at 8-9.

A rrarket nay be efficient because of carpetitien (rrarket forces) or
because of regulation.
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ooe-tha1san:iths of ale cent. 2 9 '!he Florida Public S&vice Ccmnissioo. ani,

ncre recently, the canadian Radio-Televisioo. ani Telecannmicatioos Ccmnissicn

("CRI'C") have fa.m::i that a r..a::: eams a "reasalable profit" by cha:J:ginJ a price

of 4 to 5 cents per listi.n3. 3 0 Many I.B::B, l'lcMever, are cha:J:ginJ prices trore

than twenty ti.rres that fa.m::i reasalable by the Florida PSC ani the CRI'C. 31

Such a Profit nazgin reflects I1.D31 n:w::n:pql.y power ani cqnnot be coo.sidered

l::easooable. 'Ihus, regardless of what prici.n3 nechani.sn the Ccmnissian adq>ts,

at a m:ini.nun, it nust brin3 subscriber list infomaticn prices in line with

those fa.m::i reasalable by the Florida PSC ani CRI'C. 32

c. '~Y' IIIaDII Within 20 DIIyB.

In order for secticn 222 (e) to have rreanin.:J, it is i..nperative that

Iltinely" be defined as a set m.nber of days. 3 3 Many I.B::B refuse to respc:ni to

subscriber list infomatioo. requests for weeks or m:::nths. 34 For exanple,

despite repeated requests following the passage of sectioo. 222 (e), GI'E has

~ Christq;iler C. Pflaun, Ph.D, CCI1petitive Issues Relati.n3 to
SUbscriber Listi.n3 Infomatioo. at 11-12 & attactltent A (attached to
ADP's initial CUllllelltS) .

:10

:11

]2

:13

J4

W1l219.04

~ Exhibits 6 & 7.

Assuning that I.B::B' incrEIlEllltal costs ratain a tha1san:ith of a cent, a
price of 4 cents per listi.n3 represents a profit nmgin of 4,000
percent.

several I1Cs a:rgued that the Ccmnissioo. shaJld leave the tenn "t:i.nely"
to the rrarl<:et. see,~, YPPA Ccmnents at 5-6; NYNEX Ccmnents at 22;
.Arreritech Ccmnents at 18; SB::: Ccmnents at 17;~ Ccmnents at 6.

s= footIx>te 9, 6112@. ~~ Letter from Gerry Screven,
DirectMedia Corp. to Bill Hammock, BRI, Inc. (June 24, 1996)
(stating that ALLTEL has failed to respond to requests to
provide basic subscriber listing information) (Exhibit 11) .
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cmtiInJally delayed offering temB for an update service. 35 Coosequently, ADP

believes that requiring LEn; to fill subscriber list infomatim requests

within 20 days is reasooable am accords with the statute. 36 Of coorse, the

subscriber list infomaticn to be provided nust be up-to-date. 37

D. LEa Illy Ifot It8fuIIe '1'0 P::I:ori.ct.~ Li8t TJ1:forwticm Because
'rt.y SWlpect It Will Ifot Be U8ed Par DinctoJ:y PubliRiZV.

YPPA 6cnten::Js that IB:s shalld be! allowed to reject subscriber list

jnfomaticn requests if they believe the infomatim is to be used for

p..lrpOSeS other than directory p.1blishing.38 YPPA OOviwsly just wants to make

it harder for new fil:1lllS to enter the directory rosiness in carpetitim with

YPPA's i.ncLnbent tlY:I':q)Olist nscbers. Even the carnents filerl by' the LEn; in

their own names did not seek such broad authority to restrict entry, rot

r.ather staterl that requiriDJ subscriber list infomatim requests to be in

writing WOlld be a reasooable safeguani.39 ADP agrees that a written request

shoold be sufficient. Policing of the use or misuse of subscriber list

:nfomaticn is a task for the carmi.ssicn, not the LEn;.40

,SB ADP Ccmrents at 22. ,SB Al&Q YPPA Ccmrents at 5 ("tinely" shalld
nean within "a reasa1able tine. ") ; NYNEX Ccmrents at 22 (sane).

::7

':0

(011219.04

YPPA notes that subscriber list infomatim is provided m a daily or
weekly basis by' ra::s to their affiliaterl p.1blishers. ,SB YPPA Ccmrents
at 5-6. 'Ihls, the subscriber list infomatim tu:r:nerl over to carpeting
directory p.1blishers nust be of the sane freshness .

.s= YPPA Ccmrents at 12.

,SB, JL.5L.., ALL'IEL Ccmrents at 7; NYNBX: Ccmrents at 22; 1lIleritech
CClments at 19; PaCI'e1 Ccmrents at 19; Sprint CClments at 6-7.

.s= ADP CUlllellts at 22-24. It WOlld be extrEllely difficult to prove that
a party was ~ing to use subscriber list infomatim in an lIDaUthorizerl
nanner prior to the party actually doing so.

-11-



B. t....,U... ""forwticD Shmld be IIIde Available To Diz:ectozy
Jid)1i.-n far: UIIe :in Delivcy.

ADP agrees with reI that I...Enl nust nake available the naReS and

ac:Xiresses of those subscribers having ncn-plblished or ncn-listed listings.41

ADP of carrse a.ck:ncJwledges the need to respect the subscribers' desire that

their listing infonraticn not be plblished, rot that sha.tld not preclude use

of'such'subscribers"'nanesandack:lresses to'deliverdirectoriesto them. 42

tt>iquity of delivez:y is a key dinensicn of directOl:y eatpetitian. So lag as

the I...Enl' plblishers ccntimJ.e to use unpJblished infomatian for delivez:y,

other plblishers shoold have the q:p:>rtunity to do likewise. 43 'Ihus, to

ensure the level playing field envisiooed by secticn 222 (e), the nanes and

acklresses of ncn-pJblished and ncn-listed subscribers nust be available to all

directory pJblishers for delivez:y p.u:poses. 4 4

::v. llItIIaRY <:MI:RSICBl' 01 SE'rICIT 222 (B) RIIS'1'S wrm~ a.ISSICIT.

Two I...Enl argue that statel:U:E, rather than the CCIrmissicn, sha.tld have

priITaJ:y jurisdicticn over 8ecticn 222 (e). Their caments, hcMever, were

rxntradictory ccncemi..nJ t..he experience of statel:U:E with subscriber list

:.nfomaticn.45 fvbre irrportantly, cnly ale state PO: filed caments in the

':1

45

«()11219.04

.s=. Att.a.dm:!nt A to l\CI Ccmnents.

NYNEX, Sprint, and YPPA asserted that no infonraticn ccncemi..nJ ncn­
pJblished subscrihers need be tumed over to directory PJblishers
because such infonnaticn is not "for PJblicaticn." .s=. NYNEX Ccmnents
at 21; Sprint Ccmnents at 6; YPPA Ccmnents at 4.

r.a:::s have advertised that their directories are the cnly directories
delivered to such subscribers .

.Ameritech and certain Bell Atlantic subsidiaries such as Bell of
Pennsylvania offer such listings for delivez:y p.u:poses cnly.

Q:Jg:ce Vitelco Ccmnents at 4 (arguing in favor of statel:U:E because
they are in the best positicn to inte:pret the statute) nth PaCI'el

-12-



instant proceeding am. that Rx:: asserted ally that "[s] tates sha.l1d play an

active role in ensuring eatpliance with [section 222 (e)] . ,,46 ADP agrees that

state Rx::s sha.l1d take an active role if they want to do so, by enacting rules

an:i overseeing tariffs, so lCXlg' as those rules am. tariffs are consistent with

section 222(e).47

46

,1011219.04

caments at 19 (c::altE!rldi.ng that for troSt carpani.es, "provisicn of
[subscriber list infomaticn] is not regulated.") .

s= Ccmtents of califomia POC at 8-9 .

.s. ADP Cc1ments at 13-14. As noted in ADP's initial call1BltS, section
222 (e) enunciates a unifoz:m. naticnal policy calCeD'lin3 subscriber list
infomaticn. For that reascn, the ecmnissicn ttUSt have pri.nBJ:y
oversight as othel:wise secticn 222 (e) ca.ild have different neani.ngs in
different states. '1b prevent such frustraticn of Ccn3J:'ess I goals, state
regulation inconsistent with the statute is preellpted. .s. ADP Ccxments
at 13-14 & 0.37. _.aJ.aQ Pree,gti.cn of TpgaJ Zgrlm Regulatial of
satellite Earth Statiaos, 61 Fed. Reg. 10710, 10896 (1996) (state laws
that frustrate federal polices are preellpted no natter how :i.tq;x:>rtant the
preenpted law is to the state or locality) .
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For the foregoing reasoos, the Associaticn of Directozy Publishers urges

tl1e Ccmnissicn to adq)t rules cx::ncemin3 the provisicn of subscriber list

infomaticn substantially in the fonn of the draft rules sul:mi.tted with these

reply caments.

Respectfully sul:mi.tted,

'llfE A.SSlXIATI<J'l OF
D~Y PUBLISHERS

WILLKIE~ & GAlUtGHER
'1h1:ee lafayette centre
1155 21st Street I 10M
washington, DC 20036-3384

Its Attorneys

26 June 1996

-14-
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Pha1e Directories Corpany, Inc. (April 15, 1996).

Letter from Gerry Screven, DirectMedia Corp. to
Bill Hammock, BRI, Inc. (June 24, 1996)



EXHIBIT 1



ASSOCIATION OF DIRECTORY PUBLISHERS'

PROPOSED RULES TO IMPLEMENT SECTION 222 (e)

§ 64.XXX1. SUBSCRIBER LIST INFORMATION. (a) Any
telecommunications carrier that provides telephone exchange
service shall provide subscriber list information to directory
publishers on a timely, unbundled basis and on nondiscriminatory
and reasonable rates, terms, and conditions.

(b) "Subscriber list information" means any information
identifying the names, addresses, telephone numbers, or primary
classified advertising (line of business) classifications of a
":elecommunications carrier's subscribers (or any combination of
;3uch names, addresses, telephone numbers, or classifications)
":hat such carrier has published, caused to be published, or
accepted for publication in any form of telephone directory
(including, but not limited to directories produced in printed,
,~lectronic, or optica 1 form).

(c) "Timely" provision of subscriber list information means
(i) the provision of up-to-date subscriber list information
'Nithin not more than 20 (twenty) days of a request and (ii) the
Jrovision of updated and changed information necessary for
jirectory publishers to maintain accurate up-to-date databases
~nd to identify newly established businesses and residences for
Jurposes of advertising sales and delivery of directories. Such
jata updates shall be made available on a regularly recurring
Jasis (e.g., weekly, monthly).

(d) "Unbundled" provision of subscriber list information
neans the provision of only such information as is requested by
the requesting publisher. For example (but not by way of
limitation), subscril:er list information should be available
separately for business and residence subscribers, or sorted by
reasonable geographic criteria such as prefixes or postal codes.
Subscriber list information shall also be unbundled on a temporal
basis such that a listing, once purchased, need not be
repurchased each timE' a directory pUblisher desires to publish a
directory.

(e) "Nondiscriminatory" provision of subscriber list
information means the provision of such information to all
publishers on rates, terms, and conditions that, in practical
effect, confer no advantage on the telecommunications carrier's
affiliated or sponsored directory publisher over competing or
other directory publ:shers.

0011746.01



(f) "Reasonable" rates, terms, and conditions for the
provision of subscriber list information means:

(i) rates that do not exceed the telecommunications
carrier's incremental cost to provide the subscriber list
information, including the actual cost of computer programs
reasonably necessary to provide the information to the
publisher, the direct costs associated with provision of the
information to the pUblisher, and a reasonable return, and

(iL). terms and condit,ions that enableefticient and
economical use of subscriber list information by directory
publishers for production of directories.

(g) Format: Subscriber list information must be provided in
,i format that is convenient, usable, and reasonably feasible,
both for telecommunications carriers to provide and for directory
:~ublishers to utilize. Subscriber list information should be
3.vailable in both a "camera ready" format and in an electronic
:nedium that is generally available (e.g. ASCII).

(h) Complaints regarding the provision of subscriber list
information and the rates, terms, and conditions for such
provision may be brought before the Commission by the filing of a
::::omplaint. The complaint must be in writing and must identify
the complainant and describe with reasonable clarity the act,
omission, practice, rate, term, or condition alleged to be
unlawful or unreasonable. The telecommunications carrier shall
have 30 days from service of the complaint in which to file a
written response, which must be served on the complainant. The
burden shall be on ULe telecommunications carrier to prove that
the challenged act, omission, practice, rate, term, or condition
is lawful. Within 2C days after service of a response, the
complainant may file and serve a reply which shall be responsive
to matters contained in the response and shall not contain new
matters. Failure to reply will not be deemed an admission of any
allegations contained in the response.

(i) To the extent that a state public service commission
actively supervises, by rule or tariff, the provision of
subscriber list information, such rules and tariffs shall be
consistent with SectLon 222(e) of the Communications Act of 1934,
as amended, and these rules. Complaints regarding violation of a
state commission's rule, order, or tariff governing the provision
of subscriber list information to directory publishers, shall be
brought before the s':ate commission with a direct appeal to the
Commission.

(j) Subscriber list information pertaining to a subscriber
to a telecommunicatiJns carrier's services that requests that

0011746,01 - 2 -



s·.1ch subscriber list information not be pUblished in directories
published by or for the carrier need not be provided to directory
publishers except that, if the telecommunications carrier uses
such unlisted or unpublished name and address information, or
permits the use of unpublished name and address information by an
affiliate or others, for the purpose of delivering directories,
such unpublished information shall be furnished on reasonable and
nondiscriminatory terms and conditions to all directory
fublishers that request it for the sole and exclusive purpose of
enabling the recipient directory publisher to cause its
c.irectories to be deLL vered to the subscriber.

(k) A telecommunications carrier may require a person
requesting subscriber list information pursuant to this section
to certify in writing that the requesting person will use the
information solely in connection with pUblishing directories in
any format (including, but not limited to, soliciting and selling
advertising in such directories, compiling and pUblishing
subscriber listings in alphabetical, classified, or other
arrangements, delivering directories, and rendering bills for
advertising and other related services). If a telecommunications
carrier believes that the certification is erroneous or untrue,
.Lt may seek permission from the Commission (or, if the provision
,)f the subscriber list information at issue is actively regulated
:Jy a state public service commission by rule or tariff, from that
:ommission) to refusE future provision of such information to the
requesting person. Subscriber list information shall not be
Hi thheld during the IJendency of any such request for permission
to refuse the provision of information.
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Identical letter messengered to all conferees

December 5, 1995

The Honorable Larry Pressler
Chairman; Committee on Commerce, Science, and Transportation
Washington, DC 20510

Dear Chairman:

Both the House and Senate versions of S. 652, the telecommunications reform
legislation, contain provisions (section 105(a) of the House bill and section 301(c) of
the Senate bill) which would require that all local exchange telephone providers provide
subscriber list information, as defined in the bill, to any person upon request for the
purpose of publishing directories. Under the bills, subscriber list information must be
provided "on a timely and unbundled basis, under nondiscriminatory and reasonable
rates. terms and conditions." This provision was adopted by the House and Senate
without dissent, and is intended to respond to over a decade of anticompetitive abuses
by which local telephone service providers have sought to restrict independent
telephone directory publishers' access to listing information, which is essential to their
business.

These abuses have taken the form of price listings at hundreds and even thousands of
times the actual cost of delivering them to independent publishers, requiring that
listings and updates be purchased in formats that are excessive, inadequate, or
outdated, and in many cases refusing to sell listings at all. These abuses are
continuing today, and without a statutory requirement such as this one, independent
directory publishers have only one legal remedy, a costly and lengthy antitrust suit
against the telephone company involved. Publishers have and are now filing such
suits, and the record of local telephone company abuse has been upheld repeatedly by
the courts.

The conference committee on the legislation has been considering report language
'" which would further explain the concept of "reasonable rates." Independent publishers

strongly support language which would indicate that the incremental cost of providing
subscriber list information to the requesting party is a significant factor in determining
what is reasonable compensation to a local exchange provider. (See attached
language.) However, the Yellow Pages Publishers Association has opposed that
language, and has in fact been lobbying for a formulation which would state that
reasonable compensation should include at least the cost of "gathering, maintaining
and providing" the information to independent directory publishers.

The undersigned independent publishers are members of the Yellow Pages
Publishers Association, and we disagree with, and oppose strongly, the position
the Association is taking. We constitute 67% of the members of the Yellow Pages
Publishers Association, and we dissent. Those who would lobby you on behalf



f the Yellow Pages Publishers Association are giving you the position of a small
roup of Association mernlMrs who are directory publishing subsidiaries of
ephone companies, and who have never been the victims of the

nticompetitive abuses of their parents.

)irectory publishing is supposed to be one area of telephone service that is, and has
, completely open to competition. However, the record is full of abusive monopoly

radices used by telephone companies against independent publishers. It is critical
. at report language clarify that the incremental cost of delivering listings to directory
ublishers is a significant factor in determining the reasonable price to be charged for

the .listings~",ltwHLpreventlocal.set:Vice_proYldersJrom -cbarginghigh prices -by loading
I)n additional costs or by seeking excessive profits.

The telephone companies and their publishing subsidiaries are trying to open a giant
oophole in protection against pricing abuses; independent publishers are trying to
assure that it remains closed. These companies claim they speak for the industry, but
they do not. Independent publishers are small businessmen and women in hundreds of
towns and cities across the United States, and we want what the subscriber list
information section of the tef,ecommunications legislation is intended to provide ­
competition without fear of monopoly abuse.

We urge you to support and press for conference committee report language that
states that the incremental cost of providing listings to publishers is a significant factor
in determining reasonable compensation. If you or your staff would like to discuss this
issue further, please feel free to contact anyone on this list.

Sincerely,

Action Directocy Services
ADCO Publishing Co., Inc
AGI Publishing Inc dba Valley yP
All County Phone Directory
Alliance Media Inc
Alpha One Pubftshing
Anaya Aseociated Publishers Inc
Anchor Publications Inc
Area Phonebook Co
Armadillo Advertising
Arnold Advertising Inc
Associated Directories
Associated Publishing Co
ATD-Austin
BiRite Directories Inc
Blue Books
Blue Valley Publications Inc
Brandon Chamber of Commerce
BRlinc
Brock, K W Directories Inc

Marquette
StCloud
Fresno
Holland
Nashville
Highland
EIPaso
Irvine
Inverness
Tomball
Sun Valley
Alexandria
Abilene
Austin
Springfield
Irvington
Shawnee
Brandon
Metairie
Pittsburg

MI 906-228-8920
~ 612-253-3215
CA 209-251-8888
OH 419-865-2464
TN 615-885-6728
CA 909-862-9572
TX 91s-s..5-1688
CA 714-753-5005
MS 601-265-5040
TX 713-351-4555
CA 818-504-1000
LA 31~3483

TX 91-5-676-4032
TX 512-288-6215
MO 417-882-8410
NY 914-591-8020
KS 913-631-3500
FL 813-689-1221
LA 504-832-9835
KS 316-231-4000


